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§34.42

(b) The Notice to Show Cause shall
contain:

(1) A description of the violation and
a citation to the pertinent non-
discrimination or equal opportunity
provision(s) of JTPA and this part;

(2) The corrective action necessary to
achieve compliance or, as may be ap-
propriate, the concepts and principles
of acceptable corrective or remedial ac-
tion and the results anticipated; and

(3) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation of opposing facts and evi-
dence.

(c) Such Notice to Show Cause shall
give the recipient 30 days to show
cause why enforcement proceedings
under the nondiscrimination and equal
opportunity provisions of JTPA or this
part should not be instituted. A recipi-
ent may make such a showing by,
among other means:

(1) Correcting the violation(s) that
brought about the Notice to Show
Cause and entering into a written as-
surance and/or entering into a Concil-
iation Agreement, as appropriate, pur-
suant to §34.45(d);

(2) Demonstrating that the Direc-
torate does not have jurisdiction; or

(3) Demonstrating that the violation
alleged by the Directorate did not
occur.

(d) If the recipient fails to show cause
why enforcement proceedings should
not be initiated, the Director shall fol-
low the procedures outlined in §34.46.

(e) The 210 day requirement provided
for in §34.40(c)(3) shall be tolled during
the pendency of a Notice to Show
Cause.

§34.42 Adoption of discrimination
complaint processing procedures.

(a) Each recipient shall adopt and
publish procedures for processing com-
plaints that allege a violation of the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part.
The procedures shall provide for the
prompt and equitable resolution of
such complaints. In the case of service
providers, the procedures required by
this paragraph shall be adopted and
published on behalf of the service pro-
vider by the Governor, the SDA grant
recipient or the Substate grantee, as
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provided in the State’s Methods of Ad-
ministration.

(b) The recipient’s Equal Opportunity
Officer, or in the case of a small recipi-
ent, the person designated pursuant to
§34.22(c), shall be responsible for the
adoption and publication of procedures
pursuant to paragraph (a) of this sec-
tion, and for ensuring that such proce-
dures are followed.

(c) A recipient who processes a com-
plaint alleging a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part shall
provide the complainant with written
notification of the resolution within 60
days of the filing of the complaint.
Such notification shall include a state-
ment of complainant’s right to file a
complaint with the Director.

§34.43 Complaints and investigations.

(a) Who may file. Any person who be-
lieves that he or she or any specific
class of individuals has been or is being
subjected to discrimination prohibited
by the nondiscrimination and equal op-
portunity provisions of JTPA or this
part may file a written complaint by
him or herself or by a representative.

(b) Where to file. The complaint may
be filed either with the recipient or
with the Director.

(c) Time for filing. A complaint filed
pursuant to this part must be filed
within 180 days of the alleged discrimi-
nation. The Director, for good cause
shown, may extend the filing time.
This time period for filing is for the ad-
ministrative convenience of the Direc-
torate and does not create a defense for
the respondent.

(d) Contents of complaints. Each com-
plaint shall be filed in writing and
shall:

(1) Be signed by the complainant or
his or her authorized representative;

(2) Contain the complainant’s name
and address (or specify another means
of contacting him or her);

(3) Identify the respondent; and

(4) Describe the complainant’s allega-
tions in sufficient detail to allow the
Director or the recipient, as applicable,
to determine whether:

(i) The Directorate or the recipient,
as applicable, has jurisdiction over the
complaint;
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(ii) The complaint was timely filed;
and

(iii) The complaint has apparent
merit, i.e., whether the allegations, if
true, would violate any of the non-
discrimination and equal opportunity
provisions of JTPA or this part. The
information required by this paragraph
may be provided by completing and
submitting the Directorate’s Com-
plaint Information and Privacy Act
Consent Forms.

(e) Right to representation. Each com-
plainant and respondent has the right
to be represented by an attorney or
other individual of his or her own
choice.

(f) Election of recipient-level complaint
processing. Any person who elects to
file his or her complaint with the re-
cipient shall allow the recipient 60 days
to process the complaint.

(1) If, during the 60-day period, the
recipient offers the complainant a reso-
lution of the complaint but the resolu-
tion offered is not satisfactory to the
complainant, the complainant or his or
her representative may file a com-
plaint with the Director within 30 days
after the recipient notifies the com-
plainant of its proposed resolution.

(2) Within 60 days, the recipient shall
offer a resolution of the complaint to
the complainant, and shall notify the
complainant of his or her right to file
a complaint with the Director, and in-
form the complainant that this right
must be exercised within 30 days.

(3) If, by the end of 60 days, the re-
cipient has not completed its proc-
essing of the complaint or has failed to
notify the complainant of the resolu-
tion, the complainant or his or her rep-
resentative may, within 30 days of the
expiration of the 60-day period, file a
complaint with the Director.

(4) The Director may extend the 30-
day time limit if the complainant is
not notified as provided in paragraph
(f)(2) of this section, or for other good
cause shown.

(5) Notification of no jurisdiction.
The recipient shall notify the com-
plainant in writing immediately upon
determining that it does not have ju-
risdiction over a complaint that al-
leges a violation of the nondiscrimina-
tion and equal opportunity provisions
of JTPA or this part. The notification

§34.43

shall also include the basis for such de-
termination, as well as a statement of
the complainant’s right to file a writ-
ten complaint with the Director within
30 days of receipt of the notification.

(g) Complaints filed with the Director.
(1) Notification of acceptance of com-
plaint. The Director shall determine
whether the Directorate will accept a
complaint filed pursuant to this sec-
tion. Where the Directorate accepts a
complaint for investigation, he or she
shall:

(i) Acknowledge acceptance of the
complaint for investigation to the
complainant and the respondent, and

(ii) Advise the complainant and re-
spondent of the issues over which the
Directorate has accepted jurisdiction.

(2) Any complainant, respondent, or
the authorized representative of any
complainant or respondent, may con-
tact the Directorate for information
regarding the complaint filed pursuant
to this section.

(3) Where a complaint contains insuf-
ficient information, the Director shall
seek the needed information from the
complainant. If the complainant is un-
available after reasonable means have
been used to locate him or her, or the
information is not furnished within 15
days of the receipt of such request, the
complaint file may be closed without
prejudice upon notice sent to the com-
plainant’s last known address.

(4) The Director may issue a sub-
poena, as authorized by Section 163(c)
of JTPA, directing the person named
therein to appear and give testimony
and/or produce documentary evidence,
before a designated representative, re-
lating to the complaint being inves-
tigated. Such attendance of witnesses,
and the production of such documen-
tary evidence, may be required from
any place in the United States, at any
designated time and place.

(5) Where the Directorate lacks juris-
diction over a complaint, he or she
shall:

(i) So advise the complainant, indi-
cating why the complaint falls outside
the coverage of the nondiscrimination
and equal opportunity provisions of
JTPA or this part; and

(ii) Where possible, refer the com-
plaint to an appropriate Federal, State
or local authority.
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(6) Where a complaint lacks apparent
merit or has not been timely filed, it
need not be investigated. Where a com-
plaint will not be investigated, the Di-
rector shall so inform the complainant
and indicate the basis for that deter-
mination.

(7) Where a complaint alleging dis-
crimination based on age falls within
the jurisdiction of the Age Discrimina-
tion Act of 1975, as amended, the Direc-
tor shall refer the complaint in accord-
ance with the provisions of 45 CFR
90.43(c)(3), and shall so advise the com-
plainant and the respondent.

(8) Where a complaint solely alleges a
charge of individual employment dis-
crimination covered by the non-
discrimination and equal opportunity
provisions of JTPA or this part and by
title VII of the Civil Rights Act of 1964,
as amended (42 U.S.C. 2000e to 2000e-17),
the Equal Pay Act of 1963, as amended
(29 U.S.C. 206(d)), or the Age Discrimi-
nation in Employment Act of 1976, as
amended (29 U.S.C. 621, et seq.), the Di-
rector shall refer such ‘‘joint com-
plaint” to the Equal Employment Op-
portunity Commission for investiga-
tion and conciliation under procedures
for handling joint complaints at 29
CFR part 1691, and shall advise the
complainant and the respondent of the
referral.

(9) Determinations. The Director shall
determine at the conclusion of the in-
vestigation of a complaint whether
there is reasonable cause to believe
that a violation of the nondiscrimina-
tion and equal opportunity provisions
of JTPA or this part has occurred.

(i) Upon making such a cause finding,
the Director shall issue an Initial De-
termination. The Initial Determina-
tion shall notify the complainant and
the respondent, in writing, of:

(A) The specific findings of the inves-
tigation;

(B) The proposed corrective or reme-
dial action and the time by which the
corrective or remedial action must be
completed, as provided in §34.44;

(C) Whether it will be necessary for
the respondent to enter into a written
agreement, as provided in §34.45; and

(D) The opportunity to engage in vol-
untary compliance negotiations.

(ii) Where a no cause determination
is made, the complainant and the re-
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spondent shall be so notified in writ-
ing. Such determination represents
final agency action of the Department.

§34.44 Corrective and remedial action.

(a) A Letter of Findings, Notice to
Show Cause, or Initial Determination,
issued pursuant to §§34.40, 34.41 or 34.43
respectively, shall include the specific
steps the grant applicant or recipient,
as applicable, must take within a stat-
ed period of time in order to achieve
voluntary compliance.

(b) Such steps shall include, but are
not limited to:

(1) Actions to end and/or redress the
violation of the nondiscrimination and
equal opportunity provisions of JTPA
or this part;

(2) Make whole relief where discrimi-
nation has been identified, including,
as appropriate, back pay (which shall
not accrue from a date more than 2
years prior to the filing of the com-
plaint or the initiation of a compliance
review) or other monetary relief; hire
or reinstatement; retroactive senior-
ity; promotion; benefits or other serv-
ices discriminatorily denied; and

(3) Such other remedial or affirma-
tive relief as the Director deems nec-
essary, including but not limited to
outreach, recruitment and training de-
signed to ensure equal opportunity.

(c) Monetary relief may not be paid
from Federal funds.

§34.45 Notice of violation; written as-
surances; Conciliation Agreements.

(a) State programs—(1) Violations at
State-office level. Where the Director
has determined that a violation of the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part
has occurred at the State-office level,
he or she shall notify the Governor
through the issuance of a Letter of
Findings, Notice to Show Cause or Ini-
tial Determination, as appropriate,
pursuant to §34.40, §34.41 or §34.43 re-
spectively. The Director may secure
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA and this part through, among
other means, the execution of a written
assurance and/or Conciliation Agree-
ment, pursuant to paragraph (d) of this
section.
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